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 1.  TIME:  9:00   CASE#: MSC16-02087 
CASE NAME: RIVERA VS. JULES 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY MARCUS JULES 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to March 28, 2018, at 9:00 a.m., in Department 9. 

 

 

 2.  TIME:  9:00   CASE#: MSC17-01090 
CASE NAME: DONALD HOUGHTON VS. MARK UMEDA 
HEARING ON MOTION FOR PREFERENCE 
FILED BY DONALD R. HOUGHTON 
* TENTATIVE RULING: * 
 
The hearing is dropped from calendar.  A Trial date was set at the 3/15/18 Further CMC. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-01527 
CASE NAME: KISHOR KUMAR VS. WELLS FARGO BANK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
 Defendant Wells Fargo’s demurrer is sustained without leave to amend, as to all 
causes of action in the First Amended Complaint.  Defendant shall prepare a proposed 
judgment of dismissal, separate from any formal order on the demurrer, and shall submit that 
proposed judgment to plaintiffs’ counsel for approval as to form.  The judgment shall state that 
it is also in favor of co-defendant BDFTW, whose declaration of non-monetary status was not 
timely contested.  (Civ. Code, § 2924l, subd. (c).) 
 
 The basis for this ruling is as follows. 
 
 RJNs.  Defendant Wells Fargo’s requests for judicial notice are granted.  (See, Scott v. 
JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 743, 752-761.) 
 
 1st, 2nd, and 3rd C/As.  Plaintiffs have failed to allege a “material” violation of the 
California Homeowner Bill of Rights (“HBOR”).  This is so for two reasons. 
 
 First, despite any technical HBOR violation, plaintiffs affirmatively allege that defendant 
Wells Fargo considered and denied their application for a loan modification.  (FAC, ¶ 29.)  Thus, 
the substantive goal of HBOR has been served. 
 
 Second, plaintiffs have affirmatively alleged a steadily deteriorating financial condition 
that ultimately caused their Chapter 13 bankruptcy to be terminated in April 2017.  (FAC, ¶ 20.)  
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There would be no point in remedying a technical HBOR violation when plaintiffs simply lack 
the financial resources to obtain a viable loan modification.  If plaintiffs cannot even make 
Chapter 13 payments to the bankruptcy trustee, how can they hope to service a one million 
dollar mortgage loan? 
 
 4th CA.  The Fourth Cause of Action is captioned as a cause of action brought under 
Civil Code section 2924.12.  This makes no sense: section 2924.12 is a statute that provides 
remedies for the violation of other HBOR statutes, such as those which are the subject of the 
First through the Third Causes of Action.  Section 2924.12 is not itself a statute that a lender or 
a servicer can violate, and thus does not support a stand-alone cause of action.  
 
 5th and 6th C/As.  Plaintiffs have failed to intelligibly allege a cause of action for breach 
of contract or breach of the implied covenant of good faith and fair dealing.  Plaintiffs’ breach of 
contract allegations are pure boilerplate, and do not specifically identify a single contract term.  
Plaintiffs’ breach of the implied covenant allegations are equally unsatisfactory, because the 
implied covenant does not exist in a vacuum; it must be tethered to specific contractual duties.  
(See, Racine & Laramie, Ltd. v. Department of Parks & Recreation (1992) 11 Cal.App.4th 1026, 
1031-32 [no contractual duty to negotiate new contract “in good faith”].)  Finally, as to both 
causes of action, plaintiffs have also failed to adequately allege the elements of causation and 
reasonably foreseeable contract damages. 
 
 7th and 8th C/As.  The Court has sustained defendant Wells Fargo’s demurer to the 
two negligence causes of action on multiple grounds.  First, plaintiffs have failed to allege facts 
showing a negligence duty of care.  (See, Lueras v. BAC Home Loans Servicing LP (2013) 221 
Cal.App.4th 49, 62-68.)  Second, the substantive ‘negligent acts’ are either HBOR violations or 
breaches of contract, neither of which support an independent tort cause of action: HBOR is a 
self-contained statutory scheme that has its own limited remedies, and except in insurance 
cases, one cannot state a tort cause of action based on a breach of contract.  Third, for the 
reasons identified above in the discussion of the failure to allege a “material” HBOR violation, 
plaintiffs have failed to allege facts showing causation and proximately caused damages.  
Finally, plaintiffs cannot recover emotional distress damages under the economic loss rule.  
(See generally, Erlich v. Menezes (1999) 21 Cal.4th 543, 554-555.  See also, Valladares v. 
Indymac Bank FSB (C.D.Cal. Feb. 11, 2010, No. CV 09-1051-GW(RCx)) 2010 U.S.Dist.LEXIS 
148854, at *6-8.) 
 
 9th C/A.  Because all of the earlier causes of action lack merit, this derivative UCL cause 
of action lacks merit as well.  (See, Ingels v. Westwood One Broadcasting Services, Inc. (2005) 
129 Cal.App.4th 1050, 1068.)  Further, plaintiffs have failed to show their right to an authorized 
UCL remedy.  (See, Bus. & Prof. Code, § 17203 and § 17204; Korea Supply Co. v. Lockheed 
Martin Corp. (2003) 29 Cal.4th 1134, 1150 [damages not allowed].)  In light of these rulings, the 
Court need not reach the question of whether an HBOR violation can ever serve as the basis for 
a UCL cause of action, given that HBOR is a self-contained statutory scheme. 
 
 HOLA Preemption / Tender.  In light of these rulings, the Court need not reach the 
issues of HOLA preemption and tender. 
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 Leave to Amend.  Leave to amend is denied because the Court has already sustained 
defendant Wells Fargo’s earlier demurrer with leave to amend, and plaintiffs have failed to 
suggest how their pleading might be further amended so as to state a viable cause of action.  
Also, the threadbare and patently inadequate allegations of the First Amended Complaint, which 
include a superfluous cause of action under the HBOR remedies statute, suggest a lack of good 
faith on plaintiffs’ part that should not be rewarded with further delay. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-01527 
CASE NAME: KISHOR KUMAR VS. WELLS FARGO BANK 
SPECIALLY SET HEARING ON OSC RE PRELIMINARY INJUNCTION 
SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
 Plaintiffs’ request for a preliminary injunction is denied.  The temporary restraining order, 
issued on March 5, 2018, is hereby dissolved.  The basis for this ruling is as follows. 
 
 First, the request for a preliminary injunction is moot, in light of the Court’s ruling on 
defendant Wells Fargo’s demurrer.   
 
 Second, there is the question of the date of the trustee’s sale. 
 
 In the notice of the application, dated March 4, 2018, plaintiffs asserted that the trustee’s 
sale was set for March 6, 2018.  (Application, p. 2, lines 2-4.)  In the supporting memorandum, 
plaintiffs stated that an ex parte temporary restraining order was urgently needed to stop a 
foreclosure sale “scheduled for September 28, 2017 …”  (Application, p. 3, lines 1-2.)  The Court  
cannot ascertain which date (if either) is correct, because there are no allegations in the First 
Amended Complaint concerning the recordation of a notice of trustee’s sale, and there are no 
allegations concerning the date or continued date of any trustee’s sale in the supporting 
declaration of Kishor Kumar. 
 
 If the correct date is September 28, 2017, plaintiffs have failed to show the threat of 
irreparable harm.  Either the foreclosure sale took place on the noticed date, in which case 
injunctive relief is moot, or the sale did not take place, in which case defendant Wells Fargo has 
been voluntarily continuing the sale from date to date (as is common when wrongful foreclosure 
litigation is pending) and injunctive relief is not necessary.   (See, Korean Philadelphia 
Presbyterian Church v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084 [“[a]n injunction 
cannot issue in a vacuum based on the proponents' fears about something that may happen in 
the future”].) 
 
 If the correct date is March 6, 2018, plaintiffs have shown egregious bad faith by waiting 
until one day before the sale to make their ex parte application, thereby placing an inordinate 
burden on defendant Wells Fargo, the Court, and the Court’s staff.  (See, Davenport v. Blue 
Cross of California (1997) 52 Cal.App.4th 435, 454-455 [“[a] preliminary injunction is an 
equitable remedy, and … one who seeks equity must do equity”].)  Plaintiffs have been 
represented by the same law firm since August 2017, and offer no excuse for waiting until the 
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day before a trustee’s sale to seek injunctive relief on shortened notice.  (Ibid., at 455 [“plaintiff 
cannot create a justification for emergency relief by sitting on her rights until she creates an 
emergency situation”].)  
 
 Plaintiffs’ attorneys, JT Legal Group, APC are hereby admonished to tab their exhibits in 
all future filings.  The exhibits to the OSC papers were not tabbed.  (See, Cal. Rules of Court, 
rule 3.1110, subd. (f).  See also, Local Rule 3.42, subd. (3).) 

 

  

 5.  TIME:  9:00   CASE#: MSC17-01875 
CASE NAME: ALI VS. LIEBERMAN 
HEARING ON MOTION FOR ORDER TRANSFERRING ACTION TO PROPER COURT 
FILED BY ANAS ALI 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-01875 
CASE NAME: ALI VS. LIEBERMAN 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call since Line 5 is unopposed. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-02141 
CASE NAME: HICKS VS. CONTRA COSTA REGIONAL 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY JOSEPH J. MACEDO M.D., et al. 
* TENTATIVE RULING: * 
 
Defendants Contra Costa Regional Medical Center, et al. (“Contra Costa County”) demur to 
Plaintiffs Jereziah Hicks (“Jereziah”) and Kamaria Sanders (“Ms. Sanders”)’s second cause of 
action for negligent hiring, training, and supervision in the original complaint.  Defendants 
originally demurred on three bases: 1) failure to present a government claim asserting facts that 
support a negligent hiring, training, and supervision cause of action; 2) uncertainty; and 3) 
failure to allege facts establishing a cause of action.  (Notice at p. 3.)  

However, Defendants withdrew their government claim argument because defense counsel 
inadvertently failed to file the requests for judicial notice and exhibits that would have provided 
the factual basis for such an argument.  (Reply at pp. 1-2.)  Thus, the Court only considers 
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Defendants’ other two bases for the demurrer: failure to allege facts establishing a negligent 
hiring cause of action, and uncertainty.  (See Code Civ. Proc § 430.10 (e), (f).) 

“California case law recognizes the theory that an employer can be liable to a third person for 
negligently hiring, supervising, or retaining an unfit employee.”  (Doe v. Capital Cities (1996) 50 
Cal.App.4th 1038, 1054.)  “Negligence liability will be imposed on an employer if it ‘knew or 
should have known that hiring the employee created a particular risk or hazard and that 
particular harm materializes.’”  (Phillips v. TLC Plumbing, Inc. (2009) 172 Cal.App.4th 1133, 
1139.) 

As to Defendant Doctors 

Plaintiffs allege the negligent hiring, training, and supervision cause of action as to each of the 
defendant doctors: Joseph J. Macedo, M.D.; Lisa M. Rodelo, M.D.; Lauren C. Pallis, M.D.; and 
Kaya Belknap, M.D.  However, Plaintiffs fail to make any allegations that these doctors were 
responsible for hiring, training, or supervising any of the individuals responsible for Plaintiffs’ 
alleged injuries.  Thus, the demurrer as to the second cause of action is sustained with leave 
to amend as to these individuals. 

As to Contra Costa County 

The complaint alleges the following as to Contra Costa County:  

[The doctor], was at all relevant times an employee, agent, associate or 
otherwise of Contra Costa Regional Medical Center, who [sic] negligently failed 
to assess [their] credentials and qualifications for managing high-risk pregnancies 
and shoulder dystocia deliveries, before hiring or associating with [them].  These 
entities also negligently failed to properly train or supervise [the doctor] in the 
management of high-risk pregnancies and shoulder dystocia deliveries, which 
caused and/or contributed to minor plaintiff’s and his mother’s injuries. 

(Complaint at p. 6, ¶ 2-6.)   

These allegation are made four separate times with only the name of the doctor interchanged.  
(Id.)  However, without additional facts in support, these allegations amount to legal conclusions 
insufficient to support a cause of action.  (See Air Quality Products, Inc. v. State of California 
(1979) 96 Cal.App.3d 340, 347 [“A demurrer necessarily constitutes an admission of the 
material and issuable facts properly pleaded in the complaint, but does not admit the 
contentions, deductions, or conclusions of fact or law.”].)   

The complaint does not contain any further allegations regarding the second cause of action.  
Thus, the demurrer to the negligent hiring, training, and supervision cause of action is 
sustained with leave to amend as to all defendants.  

Plaintiffs shall file any further amended complaint on or before April 30, 2018. 
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 8.  TIME:  9:00   CASE#: MSC17-02165 
CASE NAME: WALKER VS. DITECH FINANCIAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY DITECH FINANCIAL, LLC 
* TENTATIVE RULING: * 
 
The hearing is continued by stipulation to 4/4/18, at 9:00 a.m., in Department 9. 
 

  

 9.  TIME:  9:00   CASE#: MSN18-0245 
CASE NAME: MATTER OF C. ROMERO 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED 02-02-18 
* TENTATIVE RULING: * 
 
Based on the declaration of Mr. Romero, the petition and other supporting documents, the 
request for approval is granted. 
 

  

10.  TIME:  9:00   CASE#: MSN18-0321 
CASE NAME: PEBBLE NEIGHBORHOOD VS. CCC 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
 Petitioner Pebble Neighborhood Association’s application for preliminary injunction 
is granted.   
   
THE STANDARD FOR ISSUANCE 
  
 The purpose of a preliminary injunction is to preserve the status quo pending a trial on 
the merits.  See Continental Baking Co. v. Katz (1968) 68 Cal.2d 512, 528.  An injunction may 
issue at any time during a proceeding to maintain the status quo until a judgment is entered.  
See Lenard v. Edmonds (1957) 151 Cal.App.2d 764, 769.  In determining whether to issue a 
preliminary injunction, a court considers two factors:  (1) the likelihood that the plaintiff will 
prevail on the merits of its case at trial, and (2) the interim harm that the plaintiff is likely to 
sustain if the injunction is denied as compared to the harm that the defendant is likely to suffer if 
the court grants a preliminary injunction.  See Abrams v. Saint John’s Hospital and Health 
Center (1996) 25 Cal.App.4th 628, 635-636.  These factors are applied in a “sliding scale” or 
“see saw” fashion.  If a plaintiff is able to show greater support for one of these factors, less 
support is required for the other in order to support an injunction.  See CCP Section 526(a); 
Butt v. State of California (1992) 4 Cal.4th 668, 678.  
 
IRREPARABLE HARM 
 
 It is evident that Petitioner’s harm outweighs any potential harm to the Mulchandanis.  If 
the court denies issuance of the injunction, the construction of the ADU in the current location 
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would undoubtedly begin immediately, given the declaration of Amit Mulchandani as to why the 
ADU is being constructed.  The mature trees would be cut.  The lot would be graded, and a 
residence and driveway constructed.  If after a trial on the merits, Petitioner prevails, the home 
would have to be demolished and the grove and lot would be permanently altered as would the 
neighborhood.     
 
 However, the Mulchandanis contend that they would suffer harm if the preliminary 
injunction were issued.  The ADU was being built as a “mother in law” unit for one or more of the 
couple’s parents to come and live with them and watch their children.  Roopa Mulchandi is eight 
months pregnant with their second child; their first child is only two and a half.  If the ADU 
cannot be built, the Mulchandis will have to work out suitable daycare or “require my wife to 
extend her work leave, by means of leave without pay, resulting in a loss of income to our 
family.”  See Mulchandani Decl., paragraph 36.  The Mulchandanis also speculate that delay will 
result in “increased construction costs.”    
 
 While the Mulchandanis may suffer harm, it is small in comparison.  Preserving the 
status quo while the case plays out is the most sensible outcome.  It is certainly preferable to 
having to tear down an existing improvement.  That would be the worst outcome for all parties, 
including the Mulchandanis, who would have expended their time, effort and money on an ADU 
that just needed to be torn down. 
 
 This is not an unheard of outcome.  In Horowitz v. City of Los Angeles (2004) 124 
Cal.App.4th 1344, for example, a homeowner who remodeled his house obtained a permit based 
on an erroneous calculation of the required frontyard setback.  The house was 14 feet closer to 
the street than permitted by the Los Angeles Municipal Code Section 12.07.01 C.1.  As in this 
case, the homeowner’s neighbors challenged the permit.  The board of building and safety 
commissioners rejected the neighbor’s challenges, and the neighbors then appealed to the city’s 
office of zoning administration.  The zoning administrator found that the homeowner’s addition to 
his house encroached about 14 feet into the area of the required setback.  The homeowner 
appealed to the planning commission.  The planning commission then rejected the zoning 
administrator’s decision and ruled in favor of the homeowner on the setback issue.  The 
neighbors sought relief by way of administrative mandamus pursuant to CCP Section 1094.5. 
 
 The trial court reviewed the administrative record and found that the city had prejudicially 
abused its discretion in that it had not proceeded in the manner required by law.  The trial court 
commanded the city to revoke all of the homeowner’s building permits and his certificate of 
occupancy.  Id. at 1347-1354.  The city and the homeowner appealed.  The Court of Appeal 
affirmed the trial court’s judgment.  The Court stated that “the remodeled house does not 
conform because the prevailing frontyard setback was miscalculated by [the homeowner] and 
mistakenly accepted by the City.”  “Just as the City has no discretion to deny a building permit 
when an applicant has complied with all applicable ordinances, the City has no discretion to 
issue a permit in the absence of compliance.”  Id. at 1355-1356.  It followed that the 
homeowner’s permits had to be revoked and the addition torn down.   
 
LIKELIHOOD OF PREVAILING ON THE MERITS 
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 Because the harm of denying the preliminary injunction is great, Petitioner has a minimal 
burden on the first element, the likelihood of prevailing on the merits.  The County’s position is 
that the 25 foot front yard setback meets the County Code’s requirements because it meets the 
requirements of Section 84-16.1004.  See Kopchik Decl., paragraph 13 (“This front yard setback 
meets the requirements of Section 84-16.1004 of the County Code, which requires a 25 foot 
front yard setback.”)   
 
  Section 84-16.1004 is entitled, “Yard – Setback.”  It reads: 

 
Setback (front yard) provisions for the R-40 district shall be the same as those for 
the R-20 district (Section 84-14.1004).   

 
  The County represents in its Opposition that the Mulchandanis property is zoned  
R-40.  (Opposition, page 8, line 6) 

 
Section 84-14.1004, also entitled “Yard – Setback,” reads:   
 
There shall be a setback (front yard) of at least twenty-five (25) feet for any 
structure in the R-20 district; on corner lots the principal frontage of the lot shall 
have a setback of at least twenty-five (25) feet and the other setback shall be at 
least twenty (20) feet.     

   

 The County explains that, for property located on a public road or street, the property 
boundary line is contiguous with the edge of the road.  So, the front yard setback is 25 feet from 
the edge of the public road.  See County Ordinance Code 82-12.202 (“The setback lines 
established by Divisions 82 and 84 shall apply wherever any boundary line of a lot or parcel of 
land is common with the boundary line of any state highway, public road, or street.”)  

 According to the County, property located on a private road is different.  That is because 
a private road is both a road and private property, that is, an easement.  The County states that 
it measures a setback where a private road traverses a property that exceeds 40,000 square 
feet by reference to the point where the road first crosses the property boundary line.  The 
Mulchandani’s property is more than 40,000 square feet.  Hence, this is the way the front yard 
setback was determined.  Pebble Drive (a private road) traverses the eastern portion of the 
Mulchandani’s property at the far northern boundary.  Measuring from that point, the front yard 
setback is 37 feet and within the required setback.   

 However, this determination is a legal conclusion testified to by John Kopchik, the 
Director of the Department of Conservation and Development.  There is no specific Ordinance 
which controls this situation at issue.  Kopchik’s staff determined the frontage of the Mulchandi’s 
lot to be where the private road traverses the lot.  The Department staff apparently relied on 
Ordinance Code Section 82-4.250.  Section 82-4.250, entitled “Lot frontage,” reads: 

“Frontage” of a lot is the distance measured between two points on the principal 
road, street, or access that are the farthest apart. 

 Petitioner takes contest with this reading of the County Ordinances.  Petitioner reminds 
that under Section 84-16.1004, all properties in the R-40 zone are subject to a standard 25 foot 
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setback.  The query is, from what point is that front yard setback measured.  Petitioner argues 
that there is a specific County Ordinance on this point for properties less than 40,000 square 
feet.  Section 82-4.244(d), which concerns “private road structure setbacks,” reads: 

For lots less than forty thousand square feet in size on private roads, for 
purposes of measuring primary and secondary front yard setbacks, such 
setbacks shall be measured from the edge of the easement line of the private 
road abutting such a lot or, if there is no recorded easement, then, from the 
abutting edge of such private road established by use.  

 Petitioner concedes that this front yard setback subsection does not apply to the 
Mulchandani’s property since their property is more than 40,000 square feet, but there is no 
County Ordinance at all for front yard setbacks for property more than 40,000 square feet.  In 
this instance, the County should be applying the same terminology for bigger parcels over 
40,000 square feet, that is, they should be measuring front yard setback from “the abutting edge 
of the private road,” not from where the private road “traverses” the Property.  The County has 
simply interjected the word “traverses” into the Ordinances where it does not exist.   

 In sum, whether the Ordinances were appropriately interpreted will certainly require 
extrinsic evidence.  At this point, it is anyone’s guess who will prevail on the setback 
requirement.  Petitioner has at least established an equal probability of being the prevailing 
party on the merits of the case.  Hence, both requirements of CCP Section 526(a) have been 
met.   

 The County also argues that Petitioner cannot obtain a court order compelling the 
County to rescind the permit it issued to the Mulchandis because it was a ministerial act.  
Petitioner contends it had no choice but to issue the permit because it complied with the setback 
requirement, and the court may not issue an injunction restraining a public agency from validly 
performing its duties.  See People v. Superior Court (1967) 248 Cal.App.2d 276, 282. 

 Of course, the problem here is, that there is a substantial difference between the County 
applying a clear County Ordinance regarding front yard setbacks and what occurred here.  
There is no Code provision directly on point, and Kopchik and the Department of Conservation 
and Development determined the front yard setback for the Mulchandani’s ADU based on their 
interpretation of several Ordinances.  It is therefore clear that the County’s act of interpretation is 
discretionary in nature and therefore subject to a right of appeal under Article 26-2.24 for “any 
decision of a division of the planning agency.”  County Ordinance Code Section 14-4.002 also 
authorizes appeals of “administrative” actions.  An administrative action is an action that 
involves the exercise of discretion.  See Witt Home Ranch, Inc. v. County of Sonoma (2008) 165 
Cal.App.4th 543, 565.   

EVIDENTIARY OBJECTIONS 

 Petitioner has submitted evidentiary objections to the declarations of Kopchik, Anderson 
and Mulchandani.  The evidentiary objections are not in the correct format.  See Rule of Court 
Rule 3.1354(b)  The court will nevertheless rule on them.   

DECLARATION OF JOHN KOPCHIK 
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 Kopchik Decl., paragraph 4:  Overruled 

 Kopchik Decl., paragraph 6:  Overruled 

 Kopchik Decl., paragraph 7:  Overruled 

 Kopchik Decl., paragraph 8:  Sustained – legal conclusion 

 Kopchik Decl., paragraph 9:  Overruled 

 Kopchik Decl., paragraph 10:  Overruled 

 Kopchik Decl., paragraph 11:  Sustained – legal conclusion 

 Kopchik Decl., paragraph 12:  Sustained – legal conclusion 

 Kopchik Decl., paragraph 13:  Sustained – legal conclusion 

 Kopchik Decl., paragraph 14:  Sustained -- foundation 

 Kopchik Decl., paragraph 15:  Sustained – legal conclusion 

 Kopchik Decl., paragraph 16:  Sustained – legal conclusion  

 Kopchik Decl., paragraph 17:  Sustained – foundation, secondary evidence rule 

 Kopchik Decl., paragraph 18:  Overruled 

 Kopchik Decl., paragraph 19:  Sustained – foundation, legal conclusion 

 Kopchik Decl., paragraph 20:  Overruled 

 Kopchik Decl., paragraph 21:  Sustained – foundation  

 Kopchik Decl., paragraph 22:  Sustained – foundation, relevance 

DECLARATION OF MARIA ANDERSON 

 Anderson’s entire declaration:  Sustained – relevance 

DECLARATION OF AMIT MULCHANDANI 

 Mulchandani Decl., paragraph 9:  Sustained, starting with “we were told” to the end of 
paragraph 9 -- hearsay 

 Mulchandani Decl., paragraph 10:  Overruled 

 Mulchandani Decl., paragraph 11:  Overruled 

 Mulchandani Decl., paragraph 12:  Overruled 

 Mulchandani Decl., paragraph 13:  Overruled 

 Mulchandani Decl., paragraph 14:  Overruled 

 Mulchandani Decl., paragraph 15:  Overruled 
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 Mulchandani Decl., paragraph 16:  Overruled 

 Mulchandani Decl., paragraph 17:  Overruled 

 Mulchandani Decl., paragraph 18:  Sustained – relevance 

 Mulchandani Decl., paragraph 19:  Overruled 

 Mulchandani Decl., paragraph 20:  Overruled 

 Mulchandani Decl., paragraph 22:  Overruled 

 Mulchandani Decl., paragraph 23:  Sustained – foundation 

Mulchandani Decl., paragraph 24:  Overruled 

Mulchandani Decl., paragraph 27:  Overruled 

Mulchandani Decl., paragraph 28:  Overruled 

Mulchandani Decl., paragraph 29:  Overruled 

Mulchandani Decl., paragraph 30:  Overruled 

Mulchandani Decl., paragraph 35:  Sustained – foundation, speculation 

Mulchandani Decl., paragraph 36:  Overruled 

Mulchandani Decl., paragraph 37:  Sustained – speculation 

REQUEST FOR JUDICIAL NOTICE 
  
 The County requests that the court take judicial notice of 15 County Ordinances (Exhibits 
A through O).  The County request for judicial notice is granted.  See Evid. Code Section 452(b) 

UNDERTAKING 

 Since this court is granting the requested preliminary injunction, an undertaking is 
required.  See CCP Section 529 or allow a cash deposit in lieu thereof.  See CCP Section 
995.710.  Because the bond requirement is mandatory, the Mulchandani’s failure to request a 
bond does not waive the requirement.  See ABBA Rubber Co. v. Seaquist (1991) 235 
Cal.App.3d 1, 10.  The trial court’s function is to estimate the harmful effect which the injunction 
is likely to have on the restrained party and to set the undertaking at that sum.  Id. at 14.  
Applying that test, the court sets the bond amount to be paid by Petitioner at $10,000. 
 
SURREPLY 
 
           The request to strike the Reply and Steel Reply declaration is denied.  The information in 
the Steel declaration simply rebuts the arguments made by the County and the Mulchandanis in 
their oppositions to Petitioner’s opening brief.  
 

 

 


